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 In the United States, a key aspect of the Constitution is federalism, or the division of 

power between state governments and the federal government. The Tenth Amendment of the 

Constitution guarantees that “the powers not delegated to the United States by the Constitution, 

nor prohibited by it to the States, are reserved to the States respectively, or to the people.”1 

Traditionally, the federal government has held undisputed control over areas such as interstate 

commerce, immigration, and declaration of war. Individual states have autonomy over public 

education, local governments, and other statewide affairs that are not enumerated in the 

Constitution. The Constitution also includes a provision to ensure the supremacy of federal laws, 

which guarantees that the “Constitution, and the Laws of the United States which shall be made 

in Pursuance thereof…shall be the supreme Law of the Land.”2 However, due to the oftentimes-

vague nature of this division of powers—especially in modern times, when, as a result of new 

technological advancements and cultural norms, most scholars disagree over the correct 

interpretation of the Constitution—inconsistencies between federal and state laws have arisen.  

Cannabis regulation is one of the most prominent areas in which there exist 

inconsistencies between federal and state laws. According to the United States Drug 

Enforcement Agency,3 marijuana is a Schedule 1 substance, meaning it has “no currently 

accepted medical use and a high potential for abuse.”4 The Controlled Substances Act clarifies 

that Schedule I drugs are classified as controlled substances, meaning that the federal 

 
1 U.S. Const. amend. X. 
2 U.S. Const. art. VI, cl. 2. 
3 There has been much controversy over the constitutionality of the Drug Enforcement Agency and general US 
policy regarding drugs. Though such questions are valid and worth exploring, for the sake of brevity within this 
paper, and in an attempt to isolate the specific issue of federal-state inconsistencies and the role of the supremacy 
clause, it will be assumed that the actions of the federal government are, in fact, constitutional, due to the Drug 
Enforcement Agency being a federal-level agency that has been approved by Congress. However, I do acknowledge 
that the matter at hand is much more complicated when potential federal violations of the Constitution are factored 
in. 
4 “Drug Scheduling.” DEA, United States Drug Enforcement Administration, www.dea.gov/drug-scheduling. 
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government has set specific regulations and restrictions pertaining to their manufacture, sale, 

distribution, and possession.5 In the case of marijuana and similar drugs, the Controlled 

Substances Act essentially serves as a ban. Despite this federal ban on marijuana, an increasing 

number of states have legalized marijuana.6 Colorado, one of the first states to do so, voted into 

law Amendment 64 in 2012, which legalized limited marijuana possession, sale, and 

consumption for adults over the age of 21.7  

This article will primarily discuss the discrepancy between federal and state laws 

pertaining to marijuana, with a focus on the implications for the future set by the precedent set by 

Colorado. In particular, I argue that the federal government must take responsibility to enforce 

the supremacy clause and, more importantly, to ensure that federal and state laws are not at odds 

with one another. As such, inconsistencies in law must be resolved. It is necessary to ensure that 

states do not violate the principle of federal supremacy, but also that the federal government does 

not encroach on the powers of the states to serve as governments of general jurisdiction. This 

article will elaborate on two potential options: the first, which I conclude is the more reasonable 

and feasible option, is to update federal laws to coincide with the most lenient state laws and 

allow states to create stricter laws if the states’ citizens choose to do so; the second, which would 

almost certainly result in widespread outcry and is thus not recommended, is to create a type of 

sanction against the states that continue to explicitly violate federal law. I will conclude that, in 

 
5 21 USC Sec. 802.  
6 For the sake of simplicity within this article, I will assume that states are on a general yet gradual trend of 
legalizing marijuana. A large number of states has already legalized marijuana (10 states and the District of 
Columbia, as of 209) and many citizens and politicians have been strongly urging for widespread legalization. For a 
map and brief analysis of marijuana legalization, see Berke, Jeremy and Skye Gould. “This May Shows Every US 
State Where Pot is Legal.” Business Insider, 2019. 
7 “Laws about Marijuana Use.” Colorado Official State Web Portal, State of Colorado, 
www.colorado.gov/pacific/marijuana/laws-about-marijuana-use. 
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order to avoid undermining states’ rights,8 it is in the best interest of both the federal and state 

governments to resolve such inconsistencies in the least restrictive manner possible, which, in 

the case of the legalization of marijuana, would involve an updating of federal law. 

It is first important to consider the roots of the discrepancies between federal and state 

laws concerning marijuana and to understand why certain states chose to legalize the substance 

in violation of federal policy. One of the most important factors is the idea of democracy and rule 

by the people. If the voters of Colorado voted to legalize marijuana, it would be undemocratic to 

deny those voters that which they had voted for. In a country as diverse as the United States, it is 

to be expected that people from different states will have different opinions, which will 

contribute to them voting for different marijuana policies. For example, from an economic 

perspective, Colorado’s median property value is over $100,000 higher than that of the United 

States,9 and from a health perspective, Colorado is the “least obese state and lowest in diabetes 

prevalence.”10 This data exemplifies how the lifestyle of people living in different states can 

vary; it would follow, then, that state-level laws would vary as well. Under the broad ideal of 

democracy, the diversity of the states ought to be reflected in a diversity of laws that the people 

of each state vote for. Additionally, from a practical rather than theoretical standpoint, 

proponents of the decriminalization of marijuana have attempted to justify the violation of 

federal law by citing the benefits that the individual states would receive. An important 

consideration in Colorado, for instance, was the tax revenue the state would receive from 

marijuana sales. Much of this revenue has been earmarked for public education funding, thereby 

 
8 Though there are arguments to be made about other goals and values to be upheld, I will specifically focus on 
maintaining federal supremacy without violating the 10th Amendment’s promise of states’ rights. 
9 “Colorado.” Data USA, datausa.io/profile/geo/colorado/. 
10 “Colorado Still the Least Obese State.” Colorado Official State Web Portal, State of Colorado, 
www.colorado.gov/pacific/cdphe/news/2018-state-health-ratings. 
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indirectly benefitting the state and its residents.11 Thus, the voters and government of a state can 

significantly benefit from the legalization of marijuana, despite it being a violation of federal 

law.  

In spite of the potential benefits of the legalization of marijuana, however, one not 

overlook the importance of the supremacy clause. Since the supremacy clause is clearly stated in 

the Constitution, violating it inherently involves a violation of the Constitution itself and is thus 

impermissible. A violation of the Constitution in any form is a dangerous precedent to allow, for 

it would indicate that the Constitution is not, in practice, the actual supreme law of the land. If 

one clause of the Constitution is not consistently followed, there is no longer a strict precedent, 

which makes it much easier to argue a case for not adhering to other sections of the Constitution. 

A crucial principle upon which the United States was founded would be at risk: the Constitution 

might no longer be seen as a binding document, which would call into question the very basis of 

the system of government and the extent to which the United States functions as a unified 

country. Thus, though it may be beneficial for individual states to defy federal policies on 

marijuana, the inconsistency that this creates between federal and state law could result in 

harmful precedents for the country. 

To alleviate the current conflict between federal and state policies regarding marijuana, 

there are two options that I suggest the federal government could consider: change the federal 

law, or persuade or force states to change their laws. Though neither of these options would 

satisfy all parties, the former has more potential. Updating the federal policy on marijuana would 

be a relatively simple process, if congressional gridlock could be avoided. Members of Congress 

have tried to pass the Marijuana Justice Act, which would decriminalize marijuana nationwide, 

 
11 Marijuana Tax Revenue and Education. Colorado Department of Education, 
www.cde.state.co.us/communications/marijuana-fact-sheet-marijuana-tax-revenue-for-education-after-july-2018. 
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but the Act did not receive bipartisan support and was not voted on.12 If Congress could pass this 

Act, then it would serve as a near-immediate resolution of the inconsistency between federal and 

state law.13 However, modifying the federal law merely because some individual states changed 

their laws appears to selectively relinquish the principle of supremacy. If the federal government 

updates its laws to coincide with those of certain states, then the federal government is 

essentially conceding to the state governments and giving up its constitutionally-given right to 

supremacy. Moreover, such an action would also disregard the current-majority view on the 

issue—marijuana has not yet been decriminalized precisely because the elected majority in 

Congress did not vote in favor of decriminalization. A change in federal policy would be a 

change to favor the minority opinion, which would also call into question the legitimacy and 

reliability of elected officials to represent their constituents. Thus, though updating the federal 

law could be a practical and efficient solution to the discrepancy between federal and state law, 

the precedents it would set are worrisome. 

The second option is to convince the states to revert their laws back to comply with 

federal regulations. A soft policy version of this option would likely involve an incentive for 

states to adhere to federal marijuana policy. A hard policy version might involve sanctions for 

states that do not. A policy of this type could be similar to the famous 1984 incidence of the 

United States government withholding highway funds from states that have not raised their 

 
12 S.1689 - 115th Congress (2017-2018): Marijuana Justice Act of 2017. Congress.gov, 1 Aug. 2017, 
www.congress.gov/bill/115th-congress/senate-bill/1689. This piece of legislation, had it passed, would admittedly 
not reflect the views of the states that do not wish to decriminalize marijuana, but it would have resolved the 
discrepancy between state and federal law. A more promising bill, for example, might be one that allows individual 
states to choose whether marijuana ought to be criminalized. A bill of this type would essentially involve the federal 
government relinquishing control over marijuana policy, giving the states more autonomy. 
13 For the sake of brevity, this article will not include discussion of the many political and partisan conflicts 
associated with passing such a law. Though these factors are important to the overall discussion on this topic, they 
are outside the scope of this article. 
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drinking age to 21.14 If states are sanctioned for violating federal law, the principle of supremacy 

is upheld, but public outcry is likely to be a significant issue, just as it was when the drinking age 

was established.15 The federal government must not overstep its jurisdiction; punishing states for 

voting on their own statewide laws can easily be conceived as an oppressive measure that will be 

met with backlash.16 Furthermore, there would still be no guarantee of compliance. Such 

uncertain results, coupled with the near-inevitability of widespread protests led by advocates of 

marijuana legalization, make this option highly risky. 

Given the benefits and drawbacks of the two options, the federal government ought to 

attempt to legalize marijuana nationwide. Though this action may be viewed as yielding to state 

laws and disregarding the voices of the majority, it is nonetheless preferable to incentivizing, 

sanctioning, or coercing states until they comply with federal law. The positive effects of 

incentives or sanctions could be negligible, but the negative effects (financial, political, and 

social) are almost certain to be far-reaching. Consequently, the option of persuading states to 

change their policies would not be beneficial to the country, especially in the current political 

climate. Thus, a change in federal policy ought to be enacted to prevent this inconsistency 

between federal and state law, even if that change in policy means that the federal government 

changes its laws to coincide with those of states. It ought to be made clear that the possibility of 

 
14 “The 1984 National Minimum Drinking Age Act.” National Institute on Alcohol Abuse and Alcoholism, U.S. 
Department of Health and Human Services, alcoholpolicy.niaaa.nih.gov/the-1984-national-minimum-drinking-age-
act. 
15 Controversy surrounding the National Minimum Drinking Age Act revolved mainly around whether Congress 
could coerce states into complying with the minimum drinking age and whether it was a violation of states’ rights. 
For an in-depth analysis, see Kadlec, Kevin. “National Minimum Drinking Age Act of 1984: Once Again Congress 
Mails Home Another Fist.” Cleveland State Law Review, 1986. 
16 Many news articles and opinion pieces focus on the legalization of marijuana, often strongly advocating for its 
federal legalization. Such use of media for purposes of expressing discontent with marijuana policy is most likely to 
continue, thus spurring broader outcry. For example, recently a Boston prosecutor announced that she would no 
longer prosecute individuals who were in possession of marijuana. Dewan, Shaila. “A Growing Chorus of Big City 
Prosecutors Say No to Marijuana Convictions.” New York Times, 2019. 
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sanctions nonetheless remains, and that the supremacy clause is still a crucial part of the 

Constitution, even if the federal government chooses to yield to state law in this instance. 

Admittedly, yielding to states and to the opinion of the minority would result in immense 

controversy and would lead to questions about the actual role of democracy in the United States; 

it is therefore crucial for the federal government to clarify that this action must not be taken as a 

precedent and should be avoided if at all possible. However, regardless of which option is 

ultimately used, it is essential that the inconsistencies between federal and state law be rectified 

so that the United States can maintain its faith in the Constitution. If the discrepancy between 

federal and state law continues to exist, then there is little that is stopping states from completely 

disregarding other federal laws—if states do not comply with federal laws, then federal laws may 

cease to exist de facto, and the unity of the United States is threatened. A non-ideal solution must 

be chosen to avoid the path toward the country’s disunity. 
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